
 

Planning Proposal – 

713 Newline Road, 

Eagleton 

Proposed amendment to Schedule 1 of Port 
Stephens Local Environmental Plan 2013  

Lot 11 DP881743, 713 Newline Road, Eagleton  
 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

FILE NUMBERS 

 
Council:    PSC2015-01071 
 
Department:    To be provided at Gateway Determination. 
 
 
SUMMARY 

 
Subject land: Lot 11 DP881743, 713 Newline Road, 

Eagleton  
 
Proponent:    LeMottee Group  
 
Proposed Changes: Amendment to Schedule 1 of the Port 

Stephens Local Environmental Plan 2013 to 
allow dual occupancy development on the 
subject land 

 
Zone:  RU1 Rural Production  
 
Area of land: Six (6) hectares 
  
   
BACKGROUND 

 
The land holder is seeking to change the approved use of a tourist facility and 
manager's residence to a detached dual occupancy on the subject land. 
However, under the Port Stephens Local Environmental Plan 2013, a dual 
occupancy is not permitted on the subject land as a minimum lot size of 20 
hectares is required on land in the RU1 Primary Production Zone. The subject 
site is 6 hectares.  
 
Previously, the proposed dual occupancy was also not permitted under 
Clause 14 of the  Port Stephens LEP 2000, which prohibited dwelling houses 
and dual occupancy on lots, such as this one, that were created for another 
intended use. Furthermore, as discussed below, there is a convenient on the 
title of the property restricting its use for dual occupancy. The convenient was 
created at the time of the development application to restrict the use of the 
land.  
 
In order to allow the proposed change of use, an amendment to Schedule 1 
Additional Permitted Uses of the Port Stephens Local Environmental Plan 
2013, to include development for the purposes of a dual occupancy on the 
subject land, is required.  
 
In November 1998, approval was granted on the subject land for a tourist 
facility, manager's residence and subsequent subdivision, pursuant to Clause 
12(b) of the Port Stephens LEP 1987, which, at the time, allowed for the 
subdivision of rural land for an approved use other than dwellings. As such, 



 

the subdivision did not result in an additional dwelling entitlement. The 
development consent required the land to be burdened by an 88B instrument 
restriction under the Conveyancing Act 1919, prohibiting a dwelling or duplex 
(Condition 6 of L1055/98).  
 
The tourist facility included a water-ski school and associated tourist lodge. 
However, the business became unviable in 2003 due to changes made by the 
Department of Land & Conservation, Waters Authority and Council regarding 
the use of waterways.  
 
A Mayoral Minute dated 28 July 2009 resolved to initiate an amendment to 
Clause 14 of the Port Stephens LEP 2000 to enable the permissibility of 
dwellings on allotments created for approved uses prior to the appointed date 
(being 29 December 2000). Clause 14 dealt with dwelling houses and dual 
occupancies in Rural Zones. This amendment sought to allow the proposed 
change of use however it did not proceed. The matter was considered through 
the preparation of the principal LEP (PSLEP2013), but was not included 
because the LEP sought to transition the existing provisions into the standard 
instrument template, without any significant policy change. As such, a 
standard minimum lot size for rural land use was applied.   
 
Since this time, the land holder has lodged numerous development 
applications seeking a change of use from tourist facility and manager's 
residence to dual occupancy. These applications have been refused as dual 
occupancy is prohibited under previous and current LEPs.  
 
At its meeting on 10 March 2015, Council refused a development application 
for a change of use from tourist facility to dual occupancy due to the proposed 
development being prohibited under the LEP 2013. However, at this time, 
Council indicated support for the applicant to lodge a planning proposal 
seeking an amendment to Schedule 1 to allow the use of the existing 
buildings for dual occupancy. Council also resolved to waive any fees 
associated with the planning proposal.  
 
Should the planning proposal be supported, a new Development Application 
seeking a change of use to a dual occupancy will need to be lodged. Further, 
as there is an operational consent over the land which prohibits dual-
occupancy/dwellings on the subject lot (condition 6 of L1055/98), a Section 96 
application must also be lodged (concurrently) seeking the removal of this 
condition. The 88B instrument restriction will also need to be removed from 
the title of the property. 
 
SITE  

 
The planning proposal relates to Lot 11 DP881743, 713 Newline Road, 
Eagleton. Figure 1 – 713 Newline Road (Page 3) identifies the site.  
 



 

 
 
Figure 1 – Locality Plan –  713 Newline Road, Eagleton  

 
 
 
 



 

PART 1 – Objective of the proposed Local Environmental Plan 
Amendment  

 
The planning proposal aims to allow detached dual occupancy as an 
additional permitted use on Lot 11 DP881743, 713 Newline Road, Eagleton.   
 
PART 2 – Explanation of the provisions to be included in proposed LEP 

Under the provisions of the PSLEP 2013, a dual occupancy is only 
permissible on land in the RU1 Zone where it has a minimum size of 20ha. 
The subject site is approximately 6 ha.  
 
In order for the proposed dual occupancy to be permitted, an amendment to 
Schedule 1 Additional Permitted Uses of the PSLEP 2013 is required as 
follows:  
 
The proposal will be implemented by an amendment of the Port Stephens 
Local Environmental Plan 2013 by adding the following to Schedule 1 – 
Additional Permitted Uses:  
 
X  Use of certain land at Newline Road, Eagleton  

(1) This clause applies to land at Newline Road, Eagleton, being Lot 
11 DP881743 

(2) Development for the purpose of a detached dual occupancy is 
permitted with consent. 

 
PART 3 – Justification for the Planning Proposal  

 
SECTION A – Need for the Planning Proposal  
 

1. Is the planning proposal a result of any strategic study or report? 
No. The Planning Proposal is the result of a development application that 
sought a change of use of an existing tourist facility and managers residence 
to a dual occupancy on the subject land. Under the Port Stephens Local 
Environmental Plan 2013 (the LEP), the proposed change of use is not 
permissible and the application was refused. However, Council resolved to 
encourage the proponent to lodge a planning proposal to enable an additional 
permitted use of the site.   
 
The dual occupancy is a prohibited use, and the subdivision and existing 
buildings were specifically approved for a tourist facility, with a covenant 
restricting their use as a dwelling / dual occupancy. Furthermore, additional 
development in rural areas increases the potential for land use conflict 
between the rural residential land and agricultural pursuits and increases 
demand for services in remote areas. For these reasons, it is considered that 
the proposal has limited strategic justification, despite the minimal 
environmental impacts of the change of use.  
 
 
 



 

2. Is the planning proposal the best means of achieving the objectives or 
intended outcomes, or is there a better way? 

 
Under the provisions of the LEP 2013, a dual occupancy is prohibited on the 
subject land. An amendment to Schedule 1 is required in order for the existing 
buildings on the land to be used as a dual occupancy. In this instance, an 
amendment to Schedule 1 is the best means of allowing a dual occupancy on 
the subject land, as it will not change the use of other rural land.  
 

3. Is there a community benefit? 
 
The proposal will have minimal social or economic benefit to the community.   
 
SECTION B – Relationship to Strategic Planning Framework  
 
4. Is the planning proposal consistent with the objectives and actions 
contained within the applicable regional or sub-regional strategy (including the 
Sydney Metropolitan Strategy and exhibited draft strategies)? 
 
Lower Hunter Regional Strategy 
 
The approved use of the site for a tourist facility is no longer viable. The 
planning proposal will allow the existing buildings on the site to be used as a 
detached dual occupancy. No additional development will be permitted as part 
of this proposal and it will create a viable use for the land.  
 
The planning proposal is inconsistent with the objectives of the LHRS, which 
seeks to limit new dwelling entitlements in Rural Zones. However, it is 
consistent with the applicable Sustainability Criteria. An assessment of the 
planning proposal against the Sustainability Criteria is contained in 
Attachment 3.  
 
5. Is the planning proposal consistent with the local Council's Community 
Strategic Plan, or other local strategic plan? 
 
Integrated Planning and Reporting Framework 
 
The Planning Proposal is a statutory planning document, which either directly 
or indirectly addresses a board range of measures contained within Council's 
integrated plans, such as Direction 11.1.1.2 – Prepare and review statutory 
plans.   
 
Port Stephens Planning Strategy (PSPS)  
 
The PSPS aims to ensure that current and future agriculture is not 
compromised by the fragmentation of rural land. It further aims to ensure that 
prime agricultural land and important rural landscapes are protected from 
undesirable development.  
 



 

The planning proposal is consistent with the aims of the PSPS as it will not 
compromise agricultural land or provide provisions that will allow for its further 
fragmentation. Given that no further development potential will be created as 
it is proposed to change the use of the existing buildings, the proposal will 
have no impact on the rural vista in the area.  
 
State Environmental Planning Policies  
 
6. Is the planning proposal consistent with applicable state environmental 
planning policies? 
 
There are no existing or draft SEPPs that prohibit or restrict the proposed 
development as outlined in this planning proposal. An assessment of relevant 
SEPPs against the planning proposal is provided in the table below.  
 
Table 1: Relevant State Environmental Planning Policies  

SEPP  Relevance Consistency and 
Implications 

SEPP 44 – Koala 
Habitat 
Protection 
 

The SEPP encourages the 
conservation and 
management of natural 
vegetation areas that 
provide habitat for koalas to 
ensure permanent free-
living populations will be 
maintained over their 
present range. 

Part of the subject land 
contains Preferred Koala 
Habitat/cleared buffer 
area, however it is mostly 
cleared land and contains 
little vegetation. The 
location of the existing 
buildings is cleared land 
and the proposal does not 
include tree removal.  
 
The planning proposal will 
not impact upon koala 
habitat.   
 

SEPP (Rural 
Lands) 2008 
 

The SEPP aims to facilitate 
economic use and 
development of rural lands, 
reduce land use conflicts 
and provides development 
principles. 

The proposal complies 
with the objectives of the 
SEPP as it provides for 
the most economically 
viable use of the land. 
The proposal will not 
impact on the surrounding 
rural land use.  
 

Section 117 Ministerial Directions 
 
7. Is the planning proposal consistent with applicable Ministerial Directions? 
 
An assessment of relevant s.117 Directions against the planning proposal is 
provided in the table below. 
 
 



 

Table 2: Relevant s.117 Ministerial Directions 

Ministerial  
Direction  

Aim of Direction  Consistency and 
Implications 
  

1. EMPLOYMENT AND RESOURCES 

1.2 Rural Zones  The objective of this 
direction is to protect the 
agricultural production value 
of rural land. 
 

The planning proposal is 
inconsistent with this 
Direction as it seeks to 
increase the permissible 
density in a rural zone.  
 
This inconsistency is 
considered to be of minor 
significance as it will 
provide a mechanism for 
the viable use of existing 
buildings on the site.  
 

1.4 Rural Lands  The objective of this 
direction is to protect the 
agricultural production value 
of rural land and facilitate 
the economic development 
of rural lands for rural 
related purposes. 
 

The planning proposal 
seeks to amend 
provisions applying to 
rural zoned land. 
However, the planning 
proposal will not impact 
on the economic viability 
of rural land.  
 

2. ENVIRONMENT AND HERITAGE  
 

2.1 
Environmental 
Protection 
Zones 

The objective of this 
direction is to protect and 
conserve environmentally 
sensitive areas. 
 

The planning proposal will 
have minimal 
environmental impact.  

3. HOUSING, INFRASTRUCTURE AND URBAN DEVELOPMENT   
 

3.3 Home 
Occupations 

 

The objective of this 
direction is to encourage the 
carrying out of low impact 
small businesses in dwelling 
houses. 
 

Pursuant to the PSLEP 
2013, Home occupation is 
permitted without consent 
in the RU1 Zone.  

4. HAZARD AND RISK  
 

4.1 Acid Sulfate 
Soils 

 

The objective of this 
direction is to avoid 
significant adverse 
environmental impacts from 
the use 
of land that has a probability 

The subject site is 
identified as containing 
Acid Sulfate Soils. 
However, the planning 
proposal seeks to allow a 
change of use of existing 



 

of containing acid sulphate 
soils 
 

buildings. As such, no 
works are proposed and 
ASS will not be impacted.  
 

4.3 Flood Prone 
Land 

 

The objectives of this 
direction are to ensure that 
development of flood prone 
land is consistent with the 
NSW Government’s Flood 
Prone Land Policy and the 
principles of the Floodplain 
Development Manual 2005, 
and that the provisions of an 
LEP on flood prone land are 
commensurate with flood 
hazard and include 
consideration of the 
potential flood impacts both 
on and off the subject land. 
 

The subject land is 
partially flood prone. 
However, the existing 
buildings are located 
above the 1:100 year 
floodplain.  
 

4.4 Planning for 
Bushfire 
Protection 

 

The objectives of this 
direction are to protect life, 
property and the 
environment from bush fire 
hazards, by discouraging 
the establishment of 
incompatible land uses in 
bush fire prone areas, to 
encourage sound 
management of bush fire 
prone areas. 
 

The proposal is satisfies 
the requirements of 
Planning for Bushfire 
protection Guidelines 
2006.  
 

5. REGIONAL PLANNING   
 

5.1 
Implementation 

of Regional 
Strategies 

 

The objective of this 
direction is to give legal 
effect to the vision, land use 
strategy, policies, outcomes 
and actions contained in 
regional strategies. 
 

The planning proposal is 
inconsistent with the 
LHRS as it seeks to 
increase dwelling density 
on rural land. The 
planning proposal is of 
minor significance and 
satisfies the 'sustainability 
criteria' contained in the 
LHRS. An assessment of 
the sustainability criteria 
is located at Attachment 
3.  
 
 
 



 

6. LOCAL PLAN MAKING 
  

6.3 Site Specific 
Provisions 

 

The objective of this 
direction is to discourage 
unnecessarily restrictive site 
specific planning controls. 

The planning proposal is 
inconsistent with this 
Direction as it proposes 
site specific provisions.  
 
The proposal is of minor 
significance as the 
proposed site specific 
provisions will limit the 
land use changes to  this 
specific site and not alter 
the rural zone.  
 

 
SECTION  C – Environmental, Social and Economic Impact 
 
8. Is there any likelihood that critical habitat or threatened species, 
populations or ecological communities, or their habitats, will be adversely 
affected as a result of the proposal? 
 
No. The buildings already exist and therefore the proposal is unlikely to have 
any significant adverse impacts to the environment or surrounding rural 
amenity.  
 
9. Are there any other likely environmental effects as a result of the planning 
proposal and how are they proposed to be managed? 
 
No.  
 
10. Has the planning proposal adequately addressed any social and 
economic effects? 
 
The proposal will have minimal social and economic impacts.  
 
SECTION D – State and Commonwealth interests 
 
11. Is there adequate public infrastructure for the planning proposal? 
 
The proposal will not generate a significant demand for additional public 
infrastructure.  
 
12. What are the views of the State and Commonwealth public authorities 
consulted in accordance with the gateway determination? 
 
The Gateway Determination will specify any government agency consultation 
requirements. Given the local nature and minimal impact of the proposal, it is 
unlikely that any agencies will have an interest in the planning proposal.  
 



 

Part 5 - Details of Community Consultation 

 
The planning proposal will be exhibited in accordance with the Gateway 
determination. Given the minor nature of the proposal, a 14 day exhibition 
period will suffice.  
 
Notice of the public exhibition period will be placed in The Examiner. The 
exhibition material will be on display at the following locations during normal 
business hours: 
 

 Council's Administration Building 116 Adelaide Street, Raymond Terrace  
 Raymond Terrace Library, Port Stephens Street, Raymond Terrace 
 Tomaree Library, Town Centre Circuit, Salamander Bay 
 Council's website. 

 
Part 6 – Project timeline 

 
The planning proposal is expected to be reported to Council following the 
completion of the public exhibition period.  
 
The following timetable is proposed: 
 
 AUG15 SEPT 

15 
OCT 
15 

NOV 
15 

DEC 
15 

JAN 
16 

FEB 
16 

Council 
consideration 

       

Gateway 
Determination 

       

Public 
Exhibition 

       

Council 
Report 

       

Parliamentary 
Counsel  

       

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

Attachment 1 – Council Report and Minutes 10 March 2015 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 
 

 

 



 

Attachment 2 – Mayoral Minute dated 28 July 2009 
 

 



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

Attachment 3 – Sustainability Criteria assessment  
 

Criteria  Comment  
 

Infrastructure provision  
 

The planning proposal will allow the 
land holder to lodge an application for 
a 'change of use' for existing buildings 
on the site. There is adequate 
infrastructure in place and the 
proposal will not generate additional 
infrastructure requirements. 
  

Access  
 

There is existing and adequate 
access to the site. The planning 
proposal and subsequent change of 
use will have a negligible impact on 
the existing road network.  
 

Housing diversity  
 

The planning proposal will provide 
additional housing supply in the LGA. 
However, this contribution is 
insignificant.   
 

Employment lands  
 

The planning proposal will not add to, 
or subtract from employment lands. 
The existing business on the site is 
no longer viable due to changes 
made to the way in which the river 
can be utilised. The planning proposal 
will allow an alternate, viable use of 
the land.  
  

Avoidance of risk  
 

The subject land is partially flood 
prone. However, the existing 
buildings are located above the 1:100 
year flood level.  
 
The proposal satisfies the 
requirements of Planning for Bushfire 
protection Guidelines 2006.  
 
The proposal will not create land use 
conflict with adjoining development, 
which is predominately rural / rural-
residential development.  
 

Natural resources  
 

The planning proposal will not impact 
on natural resources, including 
agriculture. The current approved use 
of the site for a tourist facility is no 



 

longer viable, and the proposed use 
for dual occupancy represents the 
most appropriate and viable use for 
the site.  
 

Environmental protection  
 

The planning proposal will have 
minimal environmental impact as the 
site is mostly cleared and contains 
little vegetation. No new buildings are 
proposed.   
 
The change of use could potentially 
improve conditions in the Williams 
River by decreasing the number of 
skiers and wakeboarders using the 
river in association with the tourist 
facility.  
 

Quality and equity services  
 

Government services in nearby 
Raymond Terrace can be easily 
accessed by future residents. The 
planning proposal will have negligible 
impact on existing services.  
 

 


